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Bodal Chemicals Ltd
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Ceep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) uﬁwaﬁmﬁ%mﬁﬁmﬁaﬁwwﬁﬁ%wmwwﬁﬁmw IR § TR
Wﬂéﬁmﬁ?{wﬁgnﬁﬁ,mmwmwﬁmﬁwmﬁﬁmﬁﬂ%m@mﬁa‘rwaﬁm%
R 88 B _

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the gocds which are exported to any country
or territory outside India.
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In case. of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, t1e date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-8 Challan evidencing payment of prescribed fee as prescnbed under Section
35-EE of CEA, 1944, under Major Head of Account
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The réwsion application shall be accompanied by a fee of Rs.200/-'where the amount
involved is Rupees One Lac or less and Rs.1, OOO/— where the amount involved is more

- than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Anmedabad : 380 016. in case of

appeals -other than as mentioned in para-2(i) (a) above. = ~
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.The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appea) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appeliant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case fnay be, and the order of the édjournment
authority shall a court fee stamp of Rs.6.50 paise as p-escribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Pracedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shail not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTA™. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an éppeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in d,i§pq’_c¢\,~:gr:pe_‘nalty, where
penalty alone is in dispute.” s N
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ORDER-IN-APPEAL

M/s. Bodal Chemicals Limited, Unit IV, Plot No. 252, 253 & 254, Phase-II,
GIDC, Vatwa, Ahmedabad [for short - ‘appellant’] has filed this appeal against OIO No.
02/Supdt/AR 1V/2016-17 dated 30.12.2016, passed by the Superintendent, AR IV, Division

[1I, Ahmedabad-I1 Commissionerate [for short - ‘adjudicating asithority].

2, - Briefly stated the facts are that a show cause notice dated 12.05.2016 was
issued under Section 11A(7A) ol the Central Excise Act, 1944, proposing recovery of the
CENVAT credit of Rs. 9,868/~ during the period from Apr:l 2015 to March 2016, along
with interest on the grounds that the duty paid on spares and parts used in the repair and
maintenance of capital goods. The notice further proposed penalty on the appellant. This
notice was decided vide the impugned OIO wherein he disallowed the CENVAT credit,

ordered payment of interest and further proposed penalty on tae appellant.

3. It is against this OIO that the appellant, feeling aggrieved, has filed this appeal

on the grounds that:

(a)the impugned order has been passed in utter violation to the principles of natural
justice as the adjudicating authority has failed to consider the submission made by the
appellant:

(b) the adjudicating authority was not coorect in examining the admissibility of the said
goods under the category of capital goods, when the credit was taken under the
category of inputs; '

(c) Rule 2(k) of CCR 04 was amended from 1.4.2011, vide notification No. 3/2011-
CE (NT) dated 1.3.2011 and consequent to amendment the said rule does not provide
the explnataion as considered by the adjudicating authority; °

(d) that since the use of the said goods is not in dispute, it was not open for the
adjudicating authority to have disallowed the CENVAT credit;

(e)that maintenance and repair are a necessary operation in any factory;

(f) that the OIO refers to notification No. 16/2009-CE(NT) dated 7.7.2009 and board’s
circular dated 8.7.2010, as amended with effect from 1.4.2011, while the present
dispute is concerning the period from April 2015 to March 2016;

(g)that the imposition of penalty is not sustainable.

3. Personal hearing in respect of all the three apoeals was held on 21.4.2017,
wherein Shri N.IC.Tiwari. Consultant, appeared on behalf of the appellant. Shri Tiwari,
reiterated the grounds of appeal. Shri Hanuman Ram, Superintendent, AR V, division III,

Ahmedabad-1 appeared on behalf of Revenue.

4, I have gone through the facts of the case, the grounds of appeal and the oral
submissions made by the consultant and the Superintendeat. Before dwelling on to the
dispute, I would like to reproduce the relevant extracts of CENVAT Credit Rules, 2004and
the extracts of the Circular No. 267/1/2010-Cx.8 dated 8.7.2010 :

CENVAT Credit Rules. 2004
‘tk) “inpui” means - S : .
(i) all goods used in the factory by the manufacturer of 1 111e f nil [ pr oa’ucl‘ or
(ii) any goods including accessories. cleared along with’ /hb f nal pi «oduct;. the value of
which is included in the value of the final product and goods u.sed for pl owdmg Sfiree
warranty for final products: or
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(iii) all goods used for generation of electricity or steai for captive use; or

(iv) all goods used for providing any output service;

but excludes -

(4) light diesel oil, high speed diesel oil or motor spirii, commonly known as petrol;
(B) any goods used for -

() construction or execution of works contract of a building or a civil structure or a
part thereof: or

(b) laying of foundation or making of structures for support of capital goods,

except for the provision of service portion in the execution of a works contract or
construction service as listed under clause (b) of section 66E of the Act;

(C) capital goods except when used as parts or conporents in the manyfacture of u
Jinal product:

(D) motor vehicles;

(E) any goods. such as food items, goods used in a guesthouse, residential colony. club

or a recreation facility and clinical establishinent, when suck goods are used primarily for
personal use or consumption of any employee; and ,

(F) any goods which have no relationship whatsoever with the manufacture of a final
product. ' : .
Explanation. - For the purpose of this clause, “free warranty.™ means a warranty provided by
the manufacturer, the value of which is included in the price of the final product and is not
charged separately firom the customer; "

Circular No. 267/11/2010-Cx.8 dated 8.7.2010

3. It thus follows from the above judgments that credit on  capital goods is available only on
items, which are excisable goods covered under the definition of ‘capital goods' under CEN VAT
Credit Rules, 2004 and used in the factory of the manyfacturer. As regards ‘inpuls’, they have to be
covered under the definition of ‘input’ under the CENVAT Credit Rules, 2004 and used in or
integrally connected with the process of actual manyfacture of the final product Jfor admissibility of
cenvat credit. The credit on inputs used in the manufacture of capiial goods, which aie further used
in the factory of the manyfacturer is also available, except for items like cement, angles, channels,
CTD or TMT bars and other items used for construction of factory shed, building or laying of
Soundation or making of structures for support of capital goods. F urther, credit shall also not be
admissible on inputs used for repair and maintenance of capital go2ds.

5. While the appellant has claimed that the credit on the disputed items was taken

as inputs, the adjudicating authority, however, has denied the. CENVAT credit in respect of

the said goods, on the grounds that these goods are neither ccvered under capital goods nor

inputs. The adjudicating authority, further in para 26, states that “the inputs under reference
in the SCN were used for I'@/JCI;I‘\S' of capital goods. thai being so, the CENVAT credit on the said
goods is not admissible as-these are not falling under the defirition of CENVAT Credil Rules,
20047,

6. The appellant’s contention is that the definition of inputs had undergone a
change vide notification No. 3/2011-CE dated 1.3.2011 wherein the explanation relied upon
by the -adjudicating authority was not there. The appellant further contends that the
aforementioned circular dated 8.7.2010, is also not applicable since the definition of inputs
has been amended vide the aforementioned notification. In-fact, I find that the definition of
inputs, especially the portion relevant to the case was amended vide notification No.
28/2012-CE(NT) dated 20.6.2012. The definition of input as was in vogue during the

period of dispute clearly excludes any goods used for construction -or-execution of works

dation :oi making of

contract of a building or a civil structure or a pari thereof: or leying of fo
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structures for support of capital goods, except for the provision of service portion in the execution
of a works contract or construction service as listed under clause (b) of section 66E of the Act. The
appellant’s contention is that the angles, beam joints, HR SS plates, etc. were used for repairs of
capital goods. However, the appellant has not specifically mentioaed the use of inputs i.e. as to in
which capital goods. these inputs were used for repairs and maintenance.  The appellant is
manufacturer of goods falling under chapter 32 of the Central Excise Tariff Act, 1985. 1t is
therefore, easy to judge without much difficulty, as to for what repairs, the aforementioned goods
might have been used for. Without doubt, it would have been used for either repair in foundation or
in repair of structures, for support of capital goods. When input credit is not allowed on goods used
Jor laying of foundution or making of structures for support of capital goods, the question of

allowing credit on goods used in its repairs, does not arise.

7. In view of the foregoing, I do not find any reason for interfering with the

impugned order. The appeal is therefore, rejected.
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8. The appeal filed by the appellant stands disposed of in above terms.
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Date :4 ‘i.05.017

Superintendent (Appeal-1),
Central Excise,
Ahmedabad.

By RPAD.

To,

M/s. Bodal Chemicals Limited.
Unit I'V, Plot No. 252, 253 & 254,
Phase-I1, GIDC,

Vatwa, Ahmedabad

Copy to:-

]. The Chief Commissioner. Central Excise, Ahmedabad Zorie .

2. The Principal Commissioner, Central Excise, Ahmedabad-1.

3. The Deputy/Assistant Commissioner, Central Excise Division-l1, Ahmedabad-I.

4, /The Assistant Commissioner, System, Central Excise, Ahmedabad-1. _
7 Guard File. S

6. P.A. <
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